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QUESTION 1 (115 points)
In 1993 Jamie Johnson began her first year as a freshman at Union State University (USU).
She lived in Keeler Hall, a dormitory on campus. (Undergraduate students were required to live on
campus during the freshman and sophomore years.) Jamie became acquainted with Greg, a junior
who lived in a fraternity house. Greg invited her to a movie that was showing on campus and
afterward they went to a nearby coffee house where they talked for an hour. Greg then invited her
to return to his fraternity house, or in the alternative, to go for a drive, but Jamie said she was tired
and wanted to go back to her dorm. Greg was quite persistent and Jamie became somewhat alarmed
at his inability to take "no" for an answer.
During the remainder of the fall semester Greg continued to ask Jamie to go out for a date,
but Jamie made a series of excuses and never did so. However, she did see him from time to time
on campus and talked with him, but she was quite upset by these encounters. At one point she called
the campus counseling service, who made an appointment for her. During the counseling session
she indicated that her encounters with Greg were quite disturbing and the counselor suggested that
she tell him point blank that she didn't want to have any further contact with him, and should he
persist, she should call campus security. On her next encounter with Greg Jamie told Greg that she
didn't want to see him any more, and that she didn't appreciate his continued persistence. At that,
Greg turned on his heel and left.
Over Thanksgiving many students returned home or left to go out of town. The dormitory
had reduced meal service. Jamie lived on the third floor of the dormitory. She used a key to enter
at the front door and then took the elevator or climbed the stairs to the third floor. On Saturday night,
November 27, 1993, at l l p.m. Jamie was sleeping in her room. She was awakened by a knock on
the door. When she opened the door she discovered it was Greg, who put his hand over her mouth,
told her he had a knife, and threatened to kill her. He then closed the door behind him, and pushed
her down on the bed. Jamie began sobbing as Greg attempted to talk to her, but she kept shaking her
head and saying "No, go away." Greg then raped her; during the course of the rape Jamie cried out
but Greg hit her and told her not to make any noise. Jamie hoped someone would hear her cries but
apparently the rooms next to her were empty. After what seemed an eternity to Jarnie, Greg got up
and began to leave. Before doing so he ripped the phone out of the wall and threatened her not to
try to call anyone or leave the room.
Jamie lay on her bed for a half-hour after the rape, and then tried to reconnect her phone, but
she couldn't get a dial tone; the phone cord had been separated from the plug that fit into the wall.
Then she opened the door, looked around the hall, and shouted for help. She kept shouting for a
minute or so, when a door was opened down the hall and a girl emerged who then offered to call the
police and a doctor. The police told her to meet them at the hospital, where she was treated for her
injuries and evidence was collected for later use in the prosecution of the rapist.
Jamie's parents have provided you with the following information in an attempt to achieve
justice for their daughter:
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(1)

Greg fled to a nearby state, where his car was identified and subjected to a high
speed chase. Greg's car leR the highway and collided with a tree, causing massive
injuries that resulted In Greg's death.

(2)

The Student Counseling Center at USU had a file on Greg. The file indicated that
several women had made complaints about Greg's behavior, and he had been warned
on several occasions that he was in need of in-depth counseling.

(3)

The police department checked out the dormitory after the rape had been reported,
and they discovered that the locking mechanism on the front door didn't always close
completely; when the door was opened, it had a self-closing pneumatic tube on it that
closed the door, but the metal piece that was designed to secure the door shut didn't
always catch. Consequently, someone could simply pull the door open and gain
access without a key. While this didn't happen all the time, it occurred approximately
one in ten times that the door was allowed to close by itself.

(4)

Each of the dormitory rooms contained a "spy-glass" that allowed a person to look
out into the hallway to see who was at the door before opening it. However, at night
the hallway light was not terribly bright, so looking through the Spyglass was
difficult in the dim lighting in the hallway. Also, Jamie reported that she didn't look
out to see who it was because she had just awakened and she assumed it was
someone from the dorm since the door was supposed to be locked.

(5)

As a result of the rape, Jamie became pregnant. She was strongly conflicted about
whether to have an abortion, give the baby up for adoption, or try to raise it herself.
During the pregnancy she was also struggling with the traumatic aftereffects of
having been raped. It took her a long time to sort her feelings out, and eventually she
made an appointment to see an OB/GYN for the purposes of discussing whether and
how to have an abortion. However, the doctor used ultrasound to get a look at the
fetus, and when Jamie saw the ultrasound picture she felt she couldn't go further with
an abortion.

(6)

Sam Johnson was born to Jamie on August 23, 1994. He suffers from congenital
myelomeningocele (spina bifida). He is also afflicted with congenital
macro/hydrocephaly, bilateral talipes varus deformity, and Arnold Chiari
malformation, type two. He required placement of a ventriculoperitoneal shunt for
hydrocephalus. He has paraplegia with no sensation from the hips down and suffers
permanent fine and gross motor retardation and mental retardation.

Jamie, Sam and Jamie's mother Dorothy have scheduled an appointment to come to your
office asking if there is any remedy in tort for what has happened to them. Please prepare a memo
analyzing the potential for recovery, if any.
QUESTION 2 (20 POINTS)
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Your jurisdiction is considering a bill which would enact various tort reforms. One of the
provisions of the bill would prohibit the plaintiffs lawyer from asking the jury to award any specific
amount in compensation for any non-economic injury. You have been asked to render an opinion
on the desirability of such a provision. Would you recommend that the legislature adopt or reject
this feature?

UNION REVISED STATUTES ANNOTATED
TITLE 13. COURTS AND COURT PROCEDURE
ARTICLE 21. DAMAGES
PART 1. GENERAL PROVISIONS
§ 13-21-111. Negligence cases--comparative negligence as measure of damages
(1) Contributory negligence shall not bar recovery in any action by any person or his legal
representative to recover damages for negligence resulting in death or in injury to person or
property, if such negligence was not as great as the negligence of the person against whom recovery
is sought, but any damages allowed shall be diminished in proportion to the amount of negligence
attributable to the person for whose injury, damage, or death recovery is made.
(2) In any action
to which subsection (1) of this section applies, the court, in a nonjury trial, shall make findings of
fact or, in a jury trial, the jury shall return a special verdict which shall state: (a) The amount of the
damages which would have been recoverable if there had been no contributory negligence; and (b)
The degree of negligence of each party, expressed as a percentage.
(3) Upon the making of the finding of fact or the return of a special verdict, as is required
by subsection (2) of this section, the court shall reduce the amount of the verdict in proportion to the
amount of negligence attributable to the person for whose injury, damage, or death recovery is made;
but, if the said proportion is equal to or greater than the negligence of the person against whom
recovery is sought, then, in such event, the court shall enter a judgment for the defendant.
§ 13-21-111.5. Civil liability cases--pro rata liability of defendants
(1) In an action brought as a result of a death or an injury to person or property, no defendant
shall be liable for an amount greater than that represented by the degree or percentage of the
negligence or fault attributable to such defendant that produced the claimed injury, death, damage,
or loss, except as provided in subsection (4) of this section.
(2) The jury shall return a special verdict, or, in the absence of a jury, the court shall make
special findings determining the percentage of negligence or fault attributable to each of the parties
and any persons not parties to the action of whom notice has been given pursuant to paragraph (b)
of subsection (3) of this section to whom some negligence or fault is found and determining the total
amount of damages sustained by each claimant. The entry of judgment shall be made by the court
based on the special findings, and no general verdict shall be returned by the jury.
(3)(a) Any provision of the law to the contrary notwithstanding, the finder of fact in a civil
action may consider the degree or percentage of negligence or fault of a person not a party to the
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action, based upon evidence thereof, which shall be admissible, in determining the degree or
percentage of negligence or fault of those persons who are parties to such action. Any finding of
a degree or percentage of fault or negligence of a nonparty shall not constitute a presumptive or
conclusive finding as to such nonparty for the purposes of a prior or subsequent action involving that
nonparty.
(b) Negligence or fault of a nonparty may be considered if the claimant entered into a
settlement agreement with the nonparty or if the defending party gives notice that a nonparty was
wholly or partially at fault within ninety days following commencement of the action unless the
court determines that a longer period is necessary. The notice shall be given by filing a pleading in
the action designating such nonparty and setting forth such nonparty's name and last-known address,
or the best identification of such nonparty which is possible under the circumstances, together with
a brief statement of the basis for believing such nonparty to be at fault. If the designated nonparty
is a licensed health care professional and the defendant designating such nonparty alleges
professional negligence by such nonparty, the requirements and procedures of section 13-20-602
shall apply.
(4) Joint liability shall be imposed on two or more persons who consciously conspire and
deliberately pursue a common plan or design to commit a tortious act. Any person held jointly liable
under this subsection (4) shall have a right of contribution from his fellow defendants acting in
concert. A defendant shall be held responsible under this subsection (4) only for the degree or
percentage of fault assessed to those persons who are held jointly liable pursuant to this subsection
(4).
(5) In a jury trial in any civil action in which contributory negligence or comparative fault
is an issue for determination by the jury, the trial court shall instruct the jury on the effect of its
finding as to the degree or percentage of negligence or fault as between the plaintiff or plaintiffs and
the defendant or defendants. However, the jury shall not be informed as to the effect of its finding
as to the allocation of fault among two or more defendants. The attorneys for each party shall be
allowed to argue the effect of the instruction on the facts which are before the jury.
§ 13-21-406. Comparative fault as measure of damages
(1) In any civil action, the fault of the person suffering the harm, as well as the fault of all
others who are parties to the action for causing the harm, shall be compared by the trier of fact in
accordance with this section. The fault of the person suffering the harm shall not bar such person,
or a party bringing an action on behalf of such a person, or his estate, or his heirs from recovering
damages, but the award of damages to such person or the party bringing the action shall be
diminished in proportion to the amount of causal fault attributed to the person suffering the harm.
If any party is claiming damages for a decedent's wrongful death, the fault of the decedent, if any,
shall be imputed to such party.
(2) Where comparative fault in any such action is an issue, the jury shall return special
verdicts, or, in the absence of a jury, the court shall make special findings determining the
percentage of fault attributable to each of the persons to whom some fault is attributed and
determining the total amount of damages sustained by each of the claimants. The entry of judgment
shall be made by the court, and no general verdict shall be returned by the jury.
TITLE 24. GOVERNMENT--STATE ADMINISTRATION

TORTS II, SUMMER 1995, FINAL EXAM

Page 6 of 22

ARTICLE 10. GOVERNMENTAL IMMUNITY
§ 24-10-101. Short title
This article shall be known and may be cited as the "Union Governmental Immunity Act".
§ 24-10-102. Declaration of policy
It is recognized by the general assembly that the doctrine of sovereign immunity, whereunder
the state and its political subdivisions are often immune from suit for injury suffered by private
persons, is, in some instances, an inequitable doctrine. The general assembly also recognizes that
the supreme court has abrogated the doctrine of sovereign immunity effective July 1, 1972, and that
thereafter the doctrine shall be recognized only to such extent as may be provided by statute. The
general assembly also recognizes that the state and its political subdivisions provide essential public
services and functions and that unlimited liability could disrupt or make prohibitively expensive the
provision of such essential public services and functions. The general assembly further recognizes
that the taxpayers would ultimately bear the fiscal burdens of unlimited liability and that limitations
on the liability of public entities and public employees are necessary in order to protect the taxpayers
against excessive fiscal burdens. It is also recognized that public employees, whether elected or
appointed, should be provided with protection from unlimited liability so that such public employees
are not discouraged from providing the services or functions required by the citizens or from
exercising the powers authorized or required by law. It is further recognized that the state, its
political subdivisions, and the public employees of such public entities, by virtue of the services and
functions provided, the powers exercised, and the consequences of unlimited liability to the
governmental process, should be liable for their actions and those of their agents only to such an
extent and subject to such conditions as are provided by this article. The general assembly also
recognizes the desirability of including within one article all the circumstances under which the
state, any of its political subdivisions, or the public employees of such public entities may be liable
in actions which lie in tort or could lie in tort regardless of whether that may be the type of action
or the form of relief chosen by a claimant and that the distinction for liability purposes between
governmental and proprietary functions should be abolished.
§ 24-10-103. Definitions
As used in this article, unless the context otherwise requires:
(1) "Dangerous condition" means a physical condition of a facility or the use thereof which
constitutes an unreasonable risk to the health or safety of the public, which is known to exist or
which in the exercise of reasonable care should have been known to exist and which condition is
proximately caused by the negligent act or omission of the public entity in constructing or
maintaining such facility. Maintenance does not include any duty to upgrade, modernize, modify,
or improve the design or construction of a facility. For the purposes of this subsection (1), a
dangerous condition should have been known to exist if it is established that the condition had
existed for such a period of time and was of such a nature that, in the exercise of reasonable care,
such condition and its dangerous character should have been discovered. A dangerous condition
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shall not exist solely because the design of any facility is inadequate. The mere existence of wind,
water, snow, ice, or temperature shall not, by itself, constitute a dangerous condition.
(1.5) "Health care practitioner" means a physician, dentist, clinical psychologist, or any other
person acting at the direction or under the supervision or control of any such persons.
(2) "Injury" means death, injury to a person, damage to or loss of property, of whatsoever
kind, which, if inflicted by a private person, would lie in tort or could lie in tort regardless of
whether that may be the type of action or the form of relief chosen by a claimant.
(3)(a) "Operation" means the act or omission of a public entity or public employee in the
exercise and performance of the powers, duties, and functions vested in them by law with respect
to the purposes of any public hospital, jail, or public water, gas, sanitation, power, or swimming
facility.
(b) The term "operation" shall not be construed to include:
(I) A failure to exercise or perform any powers, duties, or functions not vested by law in a
public entity or employee with respect to the purposes of any public facility set forth in paragraph
(a) of this subsection (3);
(II) A negligent or inadequate inspection or a failure to make an inspection of any property,
except property owned or leased by the public entity, to determine whether such property constitutes
a hazard to the health or safety of the public.
(4)(a) "Public employee" means an officer, employee, servant, or authorized volunteer of the
public entity, whether or not compensated, elected, or appointed, but does not include an
independent contractor or any person who is sentenced to participate in any type of useful public
service. For the purposes of this subsection (4), "authorized volunteer" means a person who
performs an act for the benefit of a public entity at the request of and subject to the control of such
public entity.
(b) "Public employee" includes any of the following:
(I) Any health care practitioner employed by a public entity, except for any health care
practitioner who is employed on less than a full-time basis by a public entity and who additionally
has an independent or other health care practice. Any such person employed on less than a full-time
basis by a county and who additionally has an independent or other health care practice shall
maintain the status of a public employee only when such person engages in activities at or for the
county which are within the course and scope of such person's responsibilities as an employee of the
county. For purposes of this subparagraph (I), work performed as an employee of another public
entity or of an entity of the United States government shall not be considered to be an independent
or other health care practice.
(II) Any health care practitioner employed part-time by and holding a clinical faculty
appointment at a public entity as to any injury caused by a health care practitioner-in-training under
such health care practitioner's supervision. Any such person shall maintain the status of a public
employee when such person engages in supervisory and educational activities over a health care
practitioner-in-training at a nonpublic entity if said activities are within the course and scope of such
person's responsibilities as an employee of a public entity.
(III) Any health care practitioner-in-training who is duly enrolled and matriculated in an
educational program of a public entity and who is working at either a public entity or a nonpublic
entity. Any such person shall maintain the status of a public employee when such person engages
in professional or educational activities at a nonpublic entity if said activities are within the course
and scope of such person's responsibilities as a student or employee of a public entity.
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(IV) Any health care practitioner who is a nurse licensed under article 38 of title 12, U.R.S.,
employed by a public entity. Any such person shall maintain the status of a public employee only
when such person engages in activities at or for the public entity which are within the course and
scope of such person's responsibilities as an employee of the public entity.
(V) Any health care practitioner who volunteers services at or on behalf of a public entity,
or who volunteers services as a participant in the community maternity services program, established
by section 26-15-109, U.R.S., as to the services which are volunteered.
(5) "Public entity" means the state, county, city and county, municipality, school district,
special improvement district, and every other kind of district, agency, instrumentality, or political
subdivision thereof organized pursuant to law and any separate entity created by intergovernmental
contract or cooperation only between or among the state, county, city and county, municipality,
school district, special improvement district, and every other kind of district, agency,
instrumentality, or political subdivision thereof.
(6) "Sidewalk" means that portion of a public roadway between the curb lines or the lateral
lines of the traveled portion and the adjacent property lines which is constructed, designed,
maintained, and intended for the use of pedestrians.
§ 24-10-104. Waiver of sovereign immunity
Notwithstanding any provision of law to the contrary, the governing body of a public entity,
by resolution, may waive the immunity granted in section 24-10- 106 for the types of injuries
described in the resolution. Any such waiver may be withdrawn by the governing body by
resolution. A resolution adopted pursuant to this section shall apply only to injuries occurring
subsequent to the adoption of such resolution.
§ 24-10-105. Prior waiver of immunity--effect
It is the intent of this article to cover all actions which lie in tort or could lie in tort regardless
of whether that may be the type of action or the form of relief chosen by the claimant. No public
entity shall be liable for such actions except as provided in this article, and no public employee shall
be liable for injuries arising out of an act or omission occurring during the performance of his duties
and within the scope of his employment, unless such act or omission was willful and wanton, except
as provided in this article. Nothing in this section shall be construed to allow any action which lies
in tort or could lie in tort regardless of whether that may be the type of action or the form of relief
chosen by a claimant to be brought against a public employee except in compliance with the
requirements of this article.
§ 24-10-106. Immunity and partial waiver
(1) A public entity shall be immune from liability in all claims for injury which lie in tort or
could lie in tort regardless of whether that may be the type of action or the form of relief chosen by
the claimant except as provided otherwise in this section. Sovereign immunity is waived by a public
entity in an action for injuries resulting from:
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(a) The operation of a motor vehicle, owned or leased by such public entity, by a public
employee while in the course of employment, except emergency vehicles operating within the
provisions of section 42-4-108(2) and (3), U.R.S.;
(b) The operation of any public hospital, correctional facility, as defined in section 17-1-102,
U.R.S., or jail by such public entity;
(c) A dangerous condition of any public building;
(d)(I) A dangerous condition of a public highway, road, or street which physically interferes
with the movement of traffic on the paved portion, if paved, or on the portion customarily used for
travel by motor vehicles, if unpaved, of any public highway, road, street, or sidewalk within the
corporate limits of any municipality, or of any highway which is a part of the federal interstate
highway system or the federal primary highway system, or of any highway which is a part of the
federal secondary highway system, or of any highway which is a part of the state highway system
on that portion of such highway, road, street, or sidewalk which was designed and intended for
public travel or parking thereon. As used in this section, the phrase "physically interferes with the
movement of traffic" shall not include traffic signs, signals, or markings, or the lack thereof.
Nothing in this subparagraph (I) shall preclude a particular dangerous accumulation of snow, ice,
sand, or gravel from being found to constitute a dangerous condition in the surface of a public
roadway when the entity fails to use existing means available to it for removal or mitigation of such
accumulation and when the public entity had actual notice through the proper public official
responsible for the roadway and had a reasonable time to act.
(II) A dangerous condition caused by the failure to realign a stop sign or yield sign which
was turned, without authorization of the public entity, in a manner which reassigned the right-of-way
upon intersecting public highways, roads, or streets, or the failure to repair a traffic control signal
on which conflicting directions are displayed;
(III) A dangerous condition caused by an accumulation of snow and ice which physically
interferes with public access on walks leading to a public building open for public business when
a public entity fails to use existing means available to it for removal or mitigation of such
accumulation and when the public entity had actual notice of such condition and a reasonable time
to act.
(e) A dangerous condition of any public hospital, jail, public facility located in any park or
recreation area maintained by a public entity, or public water, gas, sanitation, electrical, power, or
swimming facility. Nothing in this paragraph (e) or in paragraph (d) of this subsection (1) shall be
construed to prevent a public entity from asserting sovereign immunity for an injury caused by the
natural condition of any unimproved property, whether or not such property is located in a park or
recreation area or on a highway, road, or street right-of-way.
(f) The operation and maintenance of any public water facility, gas facility, sanitation
facility, electrical facility, power facility, or swimming facility by such public entity.
(1.5)(a) The waiver of sovereign immunity created in paragraphs (b) and (e) of subsection
(1) of this section does not apply to claimants who have been convicted of a crime and incarcerated
in a correctional facility or jail pursuant to such conviction, and such correctional facility or jail shall
be immune from liability as set forth in subsection (1) of this section.
(b) The waiver of sovereign immunity created in paragraphs (b) and (e) of subsection (1) of
this section does apply to claimants who are incarcerated but not yet convicted of the crime for
which such claimants are being incarcerated if such claimants can show injury due to negligence.
(2) Nothing in this section or in section 24-10-104 shall be construed to constitute a waiver
of sovereign immunity where the injury arises from the act, or failure to act, of a public employee
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where the act is the type of act for which the public employee would be or heretofore has been
personally immune from liability.
(3) In addition to the immunity provided in subsection (1) of this section, a public entity shall
also have the same immunity as a public employee for any act or failure to act for which a public
employee would be or heretofore has been personally immune from liability.
(4) No rule of law imposing absolute or strict liability shall be applied in any action against
a public entity or a public employee for an injury resulting from a dangerous condition of, or the
operation and maintenance of, a public water facility or public sanitation facility. No liability shall
be imposed in any such action unless negligence is proven.
§ 24-10-106.5. Duty of care
(1) In order to encourage the provision of services to protect the public health and safety and
to allow public entities to allocate their limited fiscal resources, a public entity or public employee
shall not be deemed to have assumed a duty of care where none otherwise existed by the
performance of a service or an act of assistance for the benefit of any person. The adoption of a
policy or a regulation to protect any person's health or safety shall not give rise to a duty of care on
the part of a public entity or public employee where none otherwise existed. In addition, the
enforcement of or failure to enforce any such policy or regulation or the mere fact that an inspection
was conducted in the course of enforcing such policy or regulation shall not give rise to a duty of
care where none otherwise existed; however, in a situation in which sovereign immunity has been
waived in accordance with the provisions of this article, nothing shall be deemed to foreclose the
assumption of a duty of care by a public entity or public employee when the public entity or public
employee requires any person to perform any act as the result of such an inspection or as the result
of the application of such policy or regulation. Nothing in this section shall be construed to relieve
a public entity of a duty of care expressly imposed under other statutory provision.
(2) Nothing in this article shall be deemed to create any duty of care.
§ 24-10-108. Sovereign immunity a bar
Except as provided in sections 24-10-104 to 24-10-106, sovereign immunity shall be a bar
to any action against a public entity for injury which lies in tort or could lie in tort regardless of
whether that may be the type of action or the form of relief chosen by a claimant. If a public entity
raises the issue of sovereign immunity prior to or after the commencement of discovery, the court
shall suspend discovery, except any discovery necessary to decide the issue of sovereign immunity,
and shall decide such issue on motion. The court's decision on such motion shall be a final judgment
and shall be subject to interlocutory appeal.
§ 24-10-109. Notice required--contents--to whom given--limitations
(1) Any person claiming to have suffered an injury by a public entity or by an employee
thereof while in the course of such employment, whether or not by a willful and wanton act or
omission, shall file a written notice as provided in this section within one hundred eighty days after
the date of the discovery of the injury, regardless of whether the person then knew all of the
elements of a claim or of a cause of action for such injury. Compliance with the provisions of this
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section shall be a jurisdictional prerequisite to any action brought under the provisions of this article,
and failure of compliance shall forever bar any such action.
(2) The notice shall contain the following:
(a) The name and address of the claimant and the name and address of his attorney, if any;
(b) A concise statement of the factual basis of the claim, including the date, time, place, and
circumstances of the act, omission, or event complained of;
(c) The name and address of any public employee involved, if known;
(d) A concise statement of the nature and the extent of the injury claimed to have been
suffered;
(e) A statement of the amount of monetary damages that is being requested.
(3) If the claim is against the state or an employee thereof, the notice shall be filed with the
attorney general. If the claim is against any other public entity or an employee thereof, the notice
shall be filed with the governing body of the public entity or the attorney representing the public
entity. Such notice shall be effective upon mailing by registered mail or upon personal service.
(4) When the claim is one for death by wrongful act or omission, the notice may be presented
by the personal representative, surviving spouse, or next of kin of the deceased.
(5) Any action brought pursuant to this article shall be commenced within the time period
provided for that type of action in articles 80 and 81 of title 13, U.R.S., relating to limitation of
actions, or it shall be forever barred; except that, if compliance with the provisions of subsection (6)
of this section would otherwise result in the barring of an action, such time period shall be extended
by the time period required for compliance with the provisions of subsection (6) of this section.
(6) No action brought pursuant to this article shall be commenced until after the claimant
who has filed timely notice pursuant to subsection (1) of this section has received notice from the
public entity that the public entity has denied the claim or until after ninety days has passed
following the filing of the notice of claim required by this section, whichever occurs first.
§ 24-10-110. Defense of public employees--payment of judgments or settlements against public
employees
(1) A public entity shall be liable for:
(a) The costs of the defense of any of its public employees, whether such defense is assumed
by the public entity or handled by the legal staff of the public entity or by other counsel, in the
discretion of the public entity, where the claim against the public employee arises out of injuries
sustained from an act or omission of such employee occurring during the performance of his duties
and within the scope of his employment, except where such act or omission is willful and wanton;
and
(b)(I) The payment of all judgments and settlements of claims against any of its public
employees where the claim against the public employee arises out of injuries sustained from an act
or omission of such employee occurring during the performance of his duties and within the scope
of his employment, except where such act or omission is willful and wanton or where sovereign
immunity bars the action against the public entity, if the employee does not compromise or settle
the claim without the consent of the public entity.
(II) The payment of all judgments and settlements of claims against any of its public
employees where the claim against the public employee arises out of injuries sustained from an act
or omission of such employee occurring during the performance of his or her duties and within the
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scope of employment, except where such act or omission is willful and wanton, even though
sovereign immunity would otherwise bar the action, when the public employee is operating an
emergency vehicle within the provisions of section 42-4-108(2) and (3), U.R.S., if the employee
does not compromise or settle the claim without the consent of the public entity.
(1.5) Where a claim against a public employee arises out of injuries sustained from an act
or omission of such employee which occurred or is alleged in the complaint to have occurred during
the performance of his duties and within the scope of his employment, the public entity shall be
liable for the reasonable costs of the defense and reasonable attorney fees of its public employee
unless:
(a) It is determined by a court that the injuries did not arise out of an act or omission of such
employee occurring during the performance of his duties and within the scope of his employment
of that the act or omission of such employee was willful and wanton. If it is so determined, the
public entity may request and the court shall order such employee to reimburse the public entity for
reasonable costs and reasonable attorney fees incurred in the defense of such employee; or
(b) The public employee compromises or settles the claim without the consent of the public
entity.
(2) The provisions of subsection (1) of this section shall not apply where a public entity is
not made a party defendant in an action and such public entity is not notified of the existence of such
action in writing by the plaintiff or such employee within fifteen days after commencement of the
action. In addition, the provisions of subsection (1) of this section shall not apply where such
employee willfully and knowingly fails to notify the public entity of the incident or occurrence
which led to the claim within a reasonable time after such incident or occurrence, if such incident
or occurrence could reasonably have been expected to lead to a claim.
(3)(a) Repealed by Laws 1986, H.B.1196, § 17.
(b) Repealed by Laws 1985, 1st Ex.Sess., H.B.1001, § 9.
(c) Repealed by Laws 1986, H.B.1196, § 17.
(4) Where the public entity is made a codefendant with its public employee, it shall notify
such employee in writing within fifteen days after the commencement of such action whether it will
assume the defense of such employee. Where the public entity is not made a codefendant, it shall
notify such employee whether it will assume such defense within fifteen days after receiving written
notice from the public employee of the existence of such action.
(5)(a) In any action in which allegations are made that an act or omission of a public
employee was willful and wanton, the specific factual basis of such allegations shall be stated in the
complaint.
(b) Failure to plead the factual basis of an allegation that an act or omission of a public
employee was willful and wanton shall result in dismissal of the claim for failure to state a claim
upon which relief can be granted.
(c) In any action against a public employee in which exemplary damages are sought based
on allegations that an act or omission of a public employee was willful and wanton, if the plaintiff
does not substantially prevail on his claim that such act or omission was willful and wanton, the
court shall award attorney fees against the plaintiff or the plaintiff's attorney or both and in favor of
the public employee.
(6) The provisions of subsection (5) of this section are in addition to and not in lieu of the
provisions of article 17 of title 13, U.R.S.
§ 24-10-111. Judgment against public entity or public employee--effect
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(1) Any judgment against a public entity shall constitute a complete bar to any action for
injury by the claimant, by reason of the same subject matter, against any public employee whose act
or omission gave rise to the claim.
(2) Any judgment against any public employee whose act or omission gave rise to the claim
shall constitute a complete bar to any action for injury by the claimant, by reason of the same subject
matter, against a public entity.
(3) Nothing contained in the provisions of this section shall be construed as preventing the
joinder of any public entity or employee of such public entity in the same action.
§ 24-10-112. Compromise of claims--settlement of actions
(1)(a)(I) A claim against the state may be compromised or settled for and on behalf of the
state by the attorney general, with the concurrence of the head of the affected department, agency,
board, commission, institution, hospital, college, university, or other instrumentality thereof, except
as provided in part 15 of article 30 of this title.
(II) Repealed by Laws 1986, H.B.1167, § 10.
(b) Repealed by Laws 1986, H.B.1167, § 10.
(2) Claims against public entities, other than the state, may be compromised or settled by the
governing body of the public entity or in such manner as the governing body may designate.
§ 24-10-113. Payment of judgments
(1) A public entity or designated insurer shall pay any compromise, settlement, or final
judgment in the manner provided in this section, and an action pursuant to the Union rules of civil
procedure shall be an appropriate remedy to compel a public entity to perform an act required under
this section.
(2) The state and the governing body of any other public entity shall pay, to the extent funds
are available in the fiscal year in which it becomes final, any judgment out of any funds to the credit
of the public entity that are available from any or all of the following:
(a) A self-insurance reserve fund;
(b) Funds that are unappropriated for any other purpose unless the use of such funds is
restricted by law or contract to other purposes;
(c) Funds that are appropriated for the current fiscal year for the payment of such judgments
and not previously encumbered.
(3) If a public entity is unable to pay a judgment during the fiscal year in which it becomes
final because of lack of available funds, the public entity shall levy a tax, in a separate item to cover
such judgment, sufficient to discharge such judgment in the next fiscal year or in the succeeding
fiscal year if the budget of the public entity has been finally adopted for the fiscal year in which the
judgment becomes final before such judgment becomes final; but in no event shall such annual levy
for one or more judgments exceed a total of ten mills, exclusive of existing mill levies. The public
entity shall continue to levy such tax, not to exceed a total annual levy of ten mills, exclusive of
existing mill levies, but in no event less than ten mills if such judgment will not be discharged by
a lesser levy, until such judgment is discharged. In the event that more than one judgment is
unsatisfied and a ten- mill levy is insufficient to satisfy the judgments in one year, the proceeds of
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the ten-mill levy shall be prorated annually among the judgment creditors in the proportion that each
outstanding judgment bears to the total judgments outstanding.
§ 24-10-113.5. Attorney general to notify general assembly
(1) If a final money judgment is obtained against the state, payment of which requires an
appropriation, and the appropriate appellate remedies have been exhausted or the time limit for such
remedies has expired, the attorney general, within twenty days after such occurrence, shall certify
to the speaker of the house of representatives and the president of the senate, or the director of the
office of legislative legal services if the general assembly is not in session, the title of the action, the
civil action number, and the amount of money due and owing for the payment in full satisfaction of
the final judgment.
(2) If a claim against the state is settled and such settlement requires an appropriation by the
general assembly, the attorney general, within twenty days after such settlement, shall make the
certification required by subsection (1) of this section, which certification shall state the names of
the parties and the amount of money necessary for the settlement.
§ 24-10-114. Limitations on judgments
(1) The maximum amount that may be recovered under this article in any single occurrence,
whether from one or more public entities and public employees, shall be:
(a) For any injury to one person in any single occurrence, the sum of one hundred fifty
thousand dollars;
(b) For an injury to two or more persons in any single occurrence, the sum of six hundred
thousand dollars; except that, in such instance, no person may recover in excess of one hundred fifty
thousand dollars.
(2) The governing body of a public entity, by resolution, may increase any maximum amount
set out in subsection (1) of this section that may be recovered from the public entity for the type of
injury described in the resolution. The amount of the recovery that may be had shall not exceed the
amount set out in such resolution for the type of injury described therein. Any such increase may
be reduced, increased, or repealed by the governing body by resolution. A resolution adopted
pursuant to this subsection (2) shall apply only to injuries occurring subsequent to the adoption of
such resolution.
(3) Nothing in this section shall be construed to permit the recovery of damages for types of
actions authorized under part 2 of article 21 of title 13, U.R.S., in an amount in excess of the
amounts specified in said article.
(4) A public entity shall not be liable either directly or by indemnification for punitive or
exemplary damages or for damages for outrageous conduct, except as otherwise determined by a
public entity pursuant to section 24-10-118(5).
(5) Notwithstanding the maximum amounts that may be recovered from a public entity set
forth in subsection (1) of this section, a judgment or judgments may be claimed and rendered against
the state in excess of the maximum amounts only if the general assembly acting by bill authorizes
payment of all or a portion of the judgment which exceeds the maximum amount. Any claimant
may present proof of judgment to the general assembly and request payment of that portion of the
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judgment which exceeds the maximum amount. Any portion of a judgment approved for payment
by the general assembly shall be paid from the general fund.
§ 24-10-114.5. Limitation on attorney fees in class action litigation
If the plaintiffs prevail in any class action litigation brought against any public entity, the
amount of attorney fees which the plaintiffs' attorney is entitled to receive out of any award to the
plaintiffs shall be determined by the court; except that such amount shall not exceed two hundred
fifty thousand dollars. Such limitation shall apply where the public entity pays the attorney fees
directly to the plaintiffs' attorneys or where the public entity is required to pay the attorney fees
indirectly through any program it administers by reducing the benefits or amounts due to the
individual plaintiffs.
§ 24-10-115. Authority for public entities other than the state to obtain insurance
(1) A public entity, other than the state, either by itself or in conjunction with any one or
more public entities may:
(a) Insure against all or any part of its liability for an injury for which it might be liable under
this article;
(b) Insure any public employee acting within the scope of his employment against all or any
part of such liability for an injury for which he might be liable under this article;
(c) Insure against the expense of defending a claim for injury against the public entity or its
employees, whether or not liability exists on such claim.
(2) The insurance authorized by subsection (1) of this section may be provided by:
(a) Self-insurance, which may be funded by appropriations to establish or maintain reserves
for self-insurance purposes;
(b) An insurance company authorized to do business in this state which meets all of the
requirements of the division of insurance for that purpose;
(c) A combination of the methods of obtaining insurance authorized in paragraphs (a) and
(b) of this subsection (2).
(3) A public entity, other than the state and other than a school district, may establish and
maintain an insurance reserve fund for self-insurance purposes and may include in the annual tax
levy of the public entity such amounts as are determined by its governing body to be necessary for
the uses and purposes of the insurance reserve fund, subject to the limitations imposed by section
29-1-301, U.R.S., or such public entity may appropriate from any unexpended balance in the general
fund such amounts as the governing body shall deem necessary for the purposes and uses of the
insurance reserve fund, or both. A school district shall establish and maintain an insurance reserve
fund in accordance with the provisions of section 22-45-103(1)(e), U.R.S., for liability and property
damage self-insurance purposes, including workers' compensation pursuant to section 8-44-204(2),
U.R.S., using moneys allocated thereto pursuant to the provisions of section 22-54-105(2), U.R.S.
The fund established pursuant to this subsection (3) shall be kept separate and apart from all other
funds and shall be used only for the payment of administrative and legal expenses necessary for the
operation of the fund and for the payment of claims against the public entity which have been settled
or compromised or judgments rendered against the public entity for injury under the provisions of
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this article and for attorney fees and for the costs of defense of claims and to secure and pay for
premiums on insurance as provided in this article.
(4) Policies written pursuant to this section and section 24-10-116 shall insure all of the risks
and liabilities arising under this article, including costs of defense, unless the public entity requests
in writing and obtains lesser coverage, in which event the policy issued shall conspicuously itemize
the risks and liabilities not covered.
(5) A self-insurance fund established by a public entity which is subject to section 29-1-108,
U.R.S., shall not be construed to be unexpended funds for budgetary purposes and shall be
accumulated and held over for use in subsequent years.
(6) Nothing in this section shall be construed to limit the authority of the regents of the
university of Union to provide, through any insurance fund, trust, or program organized pursuant
to this section, insurance to a corporation organized pursuant to part 4 of article 21 of title 23,
U.R.S., for the purpose of operating university hospital.
§ 24-10-115.5. Authority for public entities to pool insurance coverage
(1) Public entities may cooperate with one another to form a self-insurance pool to provide
all or part of the insurance coverage authorized by this article or by section 29-5-111, U.R.S., for
the cooperating public entities. Any such self-insurance pool may provide such coverage by the
methods authorized in sections 24-10-115(2) and 24-10-116(2), by any different methods if
approved by the commissioner of insurance, or by any combination thereof. Any such insurance
pool shall be formed pursuant to the provisions of part 2 of article 1 of title 29, U.R.S. The
provisions of articles 10.5 and 47 of title 11, U.R.S., shall apply to moneys of such self-insurance
pool.
(2) Any self-insurance pool authorized by subsection (1) of this section shall not be
construed to be an insurance company nor otherwise subject to the provisions of the laws of this
state regulating insurance or insurance companies; except that the pool shall comply with the
applicable provisions of sections 10-1-203 and 10-1-204(1) to (5) and (10), U.R.S.
(3) Prior to the formation of a self-insurance pool, there shall be submitted to the
commissioner of insurance a complete written proposal of the pool's operation, including, but not
limited to, the administration, claims adjusting, membership, and capitalization of the pool. The
commissioner shall review the proposal within thirty days after receipt to assure that proper
insurance techniques and procedures are included in the proposal. After such review, the
commissioner shall have the right to approve or disapprove the proposal. If the commissioner
approves the proposal, he shall issue a certificate of authority. The costs of such review shall be
paid by the public entities desiring to form such a pool. Any such payment received by the
commissioner is hereby appropriated to the division of insurance in addition to any other funds
appropriated for its normal operation.
(4) Each self-insurance pool for public entities created in this state shall file, with the
commissioner of insurance on or before March 30 of each year, a written report in a form prescribed
by the commissioner, signed and verified by its chief executive officer as to its condition. Such
report shall include a detailed statement of assets and liabilities, the amount and character of the
business transacted, and the moneys reserved and expended during the year. All such reports shall
be transmitted to the governor and the general assembly.
(5) The commissioner of insurance, or any person authorized by him, shall conduct an
insurance examination at least once a year to determine that proper underwriting techniques and
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sound funding, loss reserves, and claims procedures are being followed. This examination shall be
paid for by the self-insurance pool out of its funds at the same rate as provided for foreign insurance
companies under section 10-1-204(9), U.R.S.
(6)(a) The certificate of authority issued to a public entity under this section may be revoked
or suspended by the commissioner of insurance for any of the following reasons:
(I) Insolvency or impairment;
(II) Refusal or failure to submit an annual report as required by subsection (4) of this section;
(III) Failure to comply with the provisions of its own ordinances, resolutions, contracts, or
other conditions relating to the self-insurance pool;
(IV) Failure to submit to examination or any legal obligation relative thereto;
(V) Refusal to pay the cost of examination as required by subsection (5) of this section;
(VI) Use of methods which, although not otherwise specifically proscribed by law,
nevertheless render the operation of the self-insurance pool hazardous, or its condition unsound, to
the public;
(VII) Failure to otherwise comply with the law of this state, if such failure renders the
operation of the self-insurance pool hazardous to the public.
(b) If the commissioner of insurance finds upon examination, hearing, or other evidence that
any participating public entity has committed any of the acts specified in paragraph (a) of this
subsection (6) or any act otherwise prohibited in this section, the commissioner may suspend or
revoke such certificate of authority if he deems it in the best interest of the public. Notice of any
revocation shall be published in one or more daily newspapers in Denver which have a general state
circulation. Before suspending or revoking any certificate of authority of a public entity, the
commissioner shall grant the public entity fifteen days in which to show cause why such action
should not be taken.
(7) Any public entity pool formed under this article and under article 13 of title 29, U.R.S.,
and the members thereof, may combine and commingle all funds appropriated by the members and
received by the pool for liability or property insurance or self-insurance or for other purposes of the
pool.
(8)(a) Any self-insurance pool organized pursuant to this section may invest in securities
meeting the investment requirements established in part 6 of article 75 of this title and may also
invest in membership claim deductibles and in any other security or other investment authorized for
such pools by the commissioner of insurance.
(b) Any public entity which is a member of a self-insurance pool which is organized pursuant
to this section or any instrumentality formed by two or more of such members may invest in
subordinated debentures issued by such self- insurance pool.
(9) In addition to liability coverage pursuant to subsection (1) of this section and property
coverage pursuant to section 29-13-102, U.R.S., a self- insurance pool authorized by subsection (1)
of this section may provide workers' compensation coverage pursuant to section 8-44-204, U.R.S.
§ 24-10-116. State required to obtain insurance
(1) The state shall obtain insurance to:
(a) Insure itself against all or any part of any liability for an injury for which it might be
liable under this article;
(b) Insure any of its public employees acting within the scope of their employment against
all or any part of his liability for injury for which he might be liable under this article;
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(c) Insure against the expense of defending a claim for injury against the state or its public
employees, whether or not liability exists on such claim.
(2) The insurance required under subsection (1) of this section may be provided by:
(a) Self-insurance, which may be funded by appropriations to establish or maintain reserves
for self-insurance purposes;
(b) An insurance company authorized to do business in this state which meets all the
requirements of the division of insurance for that purpose;
(c) A combination of the methods of obtaining insurance authorized in paragraphs (a) and
(b) of this subsection (2).
§ 24-10-117. Execution and attachment not to issue
Neither execution nor attachment shall issue against a public entity in any action for injury
or proceeding initiated under the provisions of this article.
§ 24-10-118. Actions against public employees--requirements and limitations
(1) Any action against a public employee, whether brought pursuant to this article, section
29-5-111, U.R.S., the common law, or otherwise, which lies in tort or could lie in tort regardless of
whether that may be the type of action or the form of relief chosen by the claimant and which arises
out of injuries sustained from an act or omission of such employee which occurred or is alleged in
the complaint to have occurred during the performance of his duties and within the scope of his
employment, unless the act or omission causing such injury was willful and wanton, shall be subject
to the following requirements and limitations, regardless of whether or not such action against a
public employee is one for which the public entity might be liable for costs of defense, attorney fees,
or payment of judgment or settlement under section 24-10-110:
(a) Compliance with the provisions of section 24-10-109, in the forms and within the times
provided by section 24-10-109, shall be a jurisdictional prerequisite to any such action against a
public employee, and shall be required whether or not the injury sustained is alleged in the
complaint to have occurred as the result of the willful and wanton act of such employee, and failure
of compliance shall forever bar any such action against a public employee. Any such action against
a public employee shall be commenced within the time period provided for that type of action in
articles 80 and 81 of title 13, U.R.S., relating to limitation of actions, or it shall be forever barred.
(b) The maximum amounts that may be recovered in any such action against a public
employee shall be as provided in section 24-10-114(1), (2), and (3).
(c) A public employee shall not be liable for punitive or exemplary damages arising out of
an act or omission occurring during the performance of his duties and within the scope of his
employment, unless such act or omission was willful and wanton.
(d) The fact that a plaintiff sues both a public entity and a public employee shall not be
deemed to increase any of the maximum amounts that may be recovered in any such action as
provided in this section or in section 24-10- 114.
(2)(a) A public employee shall be immune from liability in any claim for injury, whether
brought pursuant to this article, section 29-5-111, U.R.S., the common law, or otherwise, which lies
in tort or could lie in tort regardless of whether that may be the type of action or the form of relief
chosen by a claimant and which arises out of an act or omission of such employee occurring during
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the performance of his duties and within the scope of his employment unless the act or omission
causing such injury was willful and wanton; except that no such immunity may be asserted in an
action for injuries resulting from the circumstances specified in section 24-10-106(1).
(b) Any member of any state board, commission, or other advisory body appointed pursuant
to statute, executive order, or otherwise, and any other person acting as a consultant or witness
before any such body, shall be immune from liability in any civil action brought against said person
for acts occurring while the person was acting as such a member, consultant, or witness, if such
person was acting in good faith within the scope of such person's respective capacity, makes a
reasonable effort to obtain the facts of the matter as to which action was taken, and acts in the
reasonable belief that the action taken by such person was warranted by the facts.
(2.5) If a public employee raises the issue of sovereign immunity prior to or after the
commencement of discovery, the court shall suspend discovery; except that any discovery necessary
to decide the issue of sovereign immunity shall be allowed to proceed, and the court shall decide
such issue on motion. The court's decision on such motion shall be a final judgment and shall be
subject to interlocutory appeal.
(3) Nothing in this section shall be construed to allow any action which lies in tort or could
lie in tort regardless of whether that may be the type of action or the form or relief chosen by a
claimant to be brought against a public employee except in compliance with the requirements of this
article.
(4) The immunities provided for in this article shall be in addition to any common-law
immunity applicable to a public employee.
(5) Notwithstanding any provision of this article to the contrary, a public entity may, if it
determines by resolution adopted at an open public meeting by the governing body of the public
entity that it is in the public interest to do so, defend a public employee against a claim for punitive
damages or pay or settle any punitive damage claim against a public employee.
§ 24-10-119. Applicability of article to claims under federal law
The provisions of this article shall apply to any action against a public entity or a public
employee in any court of this state having jurisdiction over any claim brought pursuant to any
federal law, if such action lies in tort or could lie in tort regardless of whether that may be the type
of action or the form of relief chosen by the claimant.
§ 24-10-120. Severability
If any provision of this article or the application thereof to any person or circumstances is
held invalid, such invalidity shall not affect other provisions or applications of the article which can
be given effect without the invalid provision or application, and to this end the provisions of this
article are declared to be severable.
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RESTATEMENT (2D) OF TORTS
§8A. Intent
The word "intent" is used throughout the Restatement of this Subject to denote that the actor desires to
cause consequences of his act, or that he believes that the consequences are substantially certain to result from it.
§13.

Battery: Harmful Contact
An actor is subject to liability to another for battery if

§15.

(a)

he acts intending to cause a harmful or offensive contact with the person of the other or a third
person, or an imminent apprehension of such a contact, and

(b)

a harmful contact with the person of the other directly or indirectly results

What Constitutes Bodily Harm
Bodily harm is any physical impairment of the condition of another's body, or physical pain or illness.

§18.

Battery: Offensive Contact

(1) An actor is subject to liability to another for battery if
(a)

he acts intending to cause a harmful or offensive contact with the person of the other or a third
person, or an imminent apprehension of such a contact, and

(b)

an offensive contact with the person of the other directly or indirectly results.

(2) An act which is not done with the intention stated in Subsection (1,a) does not make the actor liable to the other
for a mere offensive contact with the other's person although the act involves an unreasonable risk of inflicting
it and, therefore, would be negligent or reckless if the risk threatened bodily harm.
§21.

Assault

(1) An actor is subject to liability to another for assault if
(a)

he acts intending to cause a harmful or offensive contact with the person of the other or a third
person, or an imminent apprehension of such a contact, and

(b)

the other is thereby put in such imminent apprehension.

(2) An act which is not done with the intention stated in Subsection (1, a) does not make the actor liable to the
other for an apprehension caused thereby although the act involves an unreasonable risk of causing it and,
therefore, would be negligent or reckless if the risk threatened bodily harm.
§35.

False Imprisonment

(1) An actor is subject to liability to another for false imprisonment if
(a)

he acts intending to confine the other or a third person within boundaries fixed by the actor, and

(b)

his act directly or indirectly results in such a confinement of the other, and

(c)

the other is conscious of the confinement or is harmed by it.

(2) An act which is not done with the intention stated in Subsection (1, a) does not make the actor liable to the
other for a merely transitory or otherwise harmless confinement, although the act involves an unreasonable risk
of imposing it and therefore would be negligent or reckless if the risk threatened bodily harm.
§36.

What Constitutes Confinement

(1) To make the actor liable for false imprisonment, the other's confinement within the boundaries fixed by the
actor must be complete.
(2) The confinement is complete although there is a reasonable means of escape, unless the other knows of it.
(3) The actor does not become liable for false imprisonment by intentionally preventing another from going in a
particular direction in which he has a right or privilege to go.
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§ 46. Outrageous Conduct Causing Severe Emotional Distress
(1) One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to
another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such
bodily harm.
(2) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly
causes severe emotional distress

§63.

(a)

to a member of such person's immediate family who is present at the time, whether or not such
distress results in bodily harm, or

(b)

to any other person who is present at the time, if such distress results in bodily harm.

Self-Defense by Force Not Threatening Death or Serious Bodily Harm

(1) An actor is privileged to use reasonable force, not intended or likely to cause death or serious bodily harm, to
defend himself against unprivileged harmful or offensive contact or other bodily harm which he reasonably
believes that another is about to inflict intentionally upon him.
(2) Self-defense is privileged under the conditions stated in Subsection (1), although the actor correctly or
reasonably believes that he can avoid the necessity of so defending himself,

§65.

(a)

by retreating or otherwise giving up a right or privilege, or

(b)

by complying with a command with which the actor is under no duty to comply or which the
other is not privileged to enforce by the means threatened.

Self-Defense by Force Threatening Death or Serious Bodily Harm

(1) Subject to the statement in Subsection (3), an actor is privileged to defend himself against another by force
intended or likely to cause death or serious bodily harm, when he reasonably believes that
(a)

the other is about to inflict upon him an intentional contact or other bodily harm, and that

(b)

he is thereby put in peril of death or serious bodily harm or ravishment, which can be safely be
prevented only by the immediate use of such force.

(2) The privilege stated in Subsection (1) exists although the actor correctly or reasonably believes that he can
safely avoid the necessity of so defending himself by
(a)

retreating if he is attacked within his dwelling place, which is not also the dwelling place of the
other, or

(b)

permitting the other to intrude upon or dispossess him of his dwelling place, or

(c)

abandoning an attempt to effect a lawful arrest.

(3) The privilege stated in Subsection (1) does not exist if the actor correctly or reasonably believes that he can
with complete safety avoid the necessity of so defending himself by
(a)

retreating if attacked in any place other than his dwelling place, or in a place which is also the
dwelling of the other, or

(b)

relinquishing the exercise of any right or privilege other than his privilege to prevent intrusion
upon or dispossession of his dwelling place or to effect a lawful arrest.

